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TENANTS HYDRO COSTS OFFSET 
In the matter of 298 St. Laurent 
Boulevard, Ottawa 

Appeal No. E-2783-88, July 20, 1989. 
M. E. Torobin. 

The landlord had filed a rent registration 


_! ‘statement indicating hydro was included in 
* basic unit rent in 1984. The transfer of 


hydro as the tenants’ responsibility 
constituted a rent increase. The Board used 
hydro receipts to prorate the total amount of 
$730.08 over the rebate period resulting in 
a monthly amount of $37.44. Since the 
tenant remained responsible for his hydro 
costs the amount of $37.44 was deducted 
from the figure otherwise allowed as 
monthly maximum basic unit rent. 


APPLICABILITY OF REGULATIONS 
AFTER ELECTION 

In the matter of 30 McEwen Avenue, 
Ottawa 

Appeal No. E-0261-88, July 10, 1989. 
A. Fenus, L. Kamerman, N. Goldie. 


The landlord elected to proceed under the 
Residential Rent Regulation Act, 1986 
after an original Residential Tenancies 
Act application was filed. While the parties 
were content to use O. Reg. 93/87, the 
Board found that O. Reg. 440/87 may be 
applied when the new regulation speaks on 
matters where the former regulation was 
silent, or where it clarifies the former 
regulation. Where regulation 440/87 
substantially changes the former regulation 
O. Reg. 93/87 would be applied. The 
regulations were applied accordingly. 
Guidelines under the former Residential 
Tenancies Act were not applicable. 


ANTICIPATED USEFUL LIFE OF 
CAPITAL EXPENDITURES 

In the matter of 147 Catherine Street S., 
Hamilton 

Appeal No. SW-1327-88, July 4, 1989. 
M. Jiwan. 

In determining the capital expenditure 
allowance, two items concerning a T.V. 
antenna amplifying system and a 
surveillance/security system are not 
specifically covered by Tables 1 and 2 of 
Ontario Regulation 440/87. The Board had 
to determine the useful life of these items. 
The surveillance security system was 
additional equipment and was accepted as 
an additional rather than a replacement 
item. Section 12(2) of O. Reg. 440/87 
authorizes a consideration of the nature of 
the expenditure with reference to common 
characteristics found in items set out in 
Tables 1 and 2 “‘and factors which are 
reasonable in the marketplace.’ Evidence 
was taken with respect to probable life 
span, warranty and life span of electronic 
components. Similar considerations 
applied to the T. V. antenna amplifying 
system. Both capital items were found to 
have an anticipated useful life of 5 years. 


RENOVATIONS NOT CREATING NEW 
RENTAL UNIT 

In the matter of Lower Unit, 12 Cedar 
Street, Belleville 

Appeal No. E-0838-88, July 11, 1989. 

R. H. Bélanger. 


The landlord carried out substantial 
renovations in 1986, after the rental unit 
was vacated. In considering a rebate claim, 
the Board did not find that a new rental 
unit, different in character from the former 
unit, had been created. Therefore, the 
Board declined to apply section 128 of the 
Residential Tenancies Act. As the amount 
of rebate could exceed $3,000, no rebate 
was ordered, but the Board determined the 


maximum basic unit rent for the rental unit. 


JUSTIFIED RENT INCREASE 
LIMITED TO AMOUNT REQUESTED 
ON RETROACTIVE APPLICATION 
In the matter of 6401 Natalie Way, 
Orleans 

Appeal No. E-0276-88, July 4, 1989. 

L. Kamerman. 


The landlord appealed a retroactive whole 
building review application and justified a 
rent increase greater than the amount he 
originally had applied for. 

The Board concluded that its discretion 
under section 90 of the Residential Rent 
Regulation Act, 1986 should not be 
applied to allow an increase greater than 
that requested by the landlord. In the 
Board’s view, the landlord had given 
tenants a notice of rent increase prior to 
January 2, 1987 to justify a 6% rent 
increase. This increase had been charged at 
a time when the complex was not subject to 
rent review. The Board felt it would be 
unfair to the tenants to order a maximum 
rent greater than the amount applied for in 
the case of a retroactive application. 
Submissions made by the landlord were not 
sufficient to persuade the Board to exercise 
its discretion to award a greater increase. 


ALL RENTAL UNITS IN MOBILE 
HOME PARK COVERED BY BOARD’S 
ORDER 

In the matter of Beverly Hills Estates, 
1294 Eight Concession West, Puslinch 
Appeal No. SW-0087-88, July 13, 1989. 

F. D. Rosebrugh. 


Only certain tenants appealed a rent review 
order resulting from an application 
originally filed under the Residential 
Tenancies Act which the landlord elected 
to continue under current legislation. Phase 
one of the mobile home park concerned 
affected sites occupied prior to January 1, 
1976 were affected by the application. 
Phase II comprised sites completed and 
occupied after 1975. When the Residential 
Rent Regulation Act, 1986 came into 
force there were 144 rental units. A total of 
168 sites were approved for the residential 
complex. The Board found that persons 
directly affected by the order of the Board 
should be added as parties to the appeal 
[Trottier et al v. Minto Management Ltd. 
(1986, 56 O.R. (2d) 193 (Div. Ct.)]. 
Because the findings of the Board with 
respect to capital expenditures and other 
costs would affect all rental units, the 
Minister’s order was set aside and all units 
were included in the Board’s order. 
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LANDLORD'S EQUITY RATIO 
RECONSIDERED 

In the matter of 2176 Trout Lake Road, 
North Bay 

Appeal No. N-2352-88, July 17, 1989. 
R. S. Bentley. 


Rental properties were treated individually 
for rent review although a federal 
government Rental Regulation Assistance 
Program treated the properties as a single 
complex. An issue arose as to the grant/ 
equity ratio applicable. The administrator 
for CMHC had used a 40.33% equity 
contribution from the landlord in its 
consideration whereas the rent review 
administrator had used 21 % as the 
landlord’s equity share. 

Because of the different rules involved in 
the government program the considerations 
might differ from those used in a rent 
review. The Minister’s grant/equity ratio 
was not explained. The Board applied the 
40.33% figure. On this basis the capital 
cost items were recalculated and the 
percentage increase in current rents was 
re-established. 


BOARD APPLIES SECTION 90 TO 
LIMIT AWARD 

In the matter of 301-399 Prescott 
Crescent, 350-406 County Boulevard, 
Thunder Bay 

Appeal No. N-1655-88, March 1, 1989. 
D. Niblock. 


The Board considered a rent review 
application filed pursuant to sections 73 
and 74 of the Act which had been dismissed 
initially for lack of sufficient information 
despite a direction to file issued by the 
Minister. Additional material was filed by 
the landlord. The Board found that there 
was sufficient information on appeal to 
conduct a proper rent review. But the Board 
declined to exercise its discretion under 
section 90 of the Act to award an increase 
greater than the amount originally applied 
for as this would be unnecessary and unfair 
in the circumstances. 


LANDLORD FAILS TO PROVIDE 
SUFFICIENT DOCUMENTATION 
In the matter of 2645 Kipling Avenue, 
Etobicoke 

Appeal No. C-1342-88, July 31, 1989. 
M. E. Torobin. 


An appeal was filed by 508914 Ontario 
Limited on behalf of 696029 Ontario 
Limited from a whole building review 
order which dismissed the original 
application on the grounds of insufficient 
evidence. Eighty-six units had been 
separately sold to individual owners by 
696029 Ontario Limited. The Board issued 
a direction to obtain documentation to 
establish ownership of the residential 
complex and to obtain clarification of 
financial costs, acquisition costs and 
proposed rent increases. No clear evidence 
was received to clarify the above matters 
but indications existed to suggest that 
further sale transactions had affected the 
ownership of the complex. The Board was 
unable to make a determination with regard 
to financial loss or any other allowance. 
The Minister’s order was therefore 
affirmed. 


BASIS OF APPORTIONMENT 
ESTABLISHED 

In the matter of 245 Grand River Street, 
Paris 

Appeal No. SW-2148-88, July 25, 1989. 
G. Tait, D. Rosebrugh, R. Hazelle. 


Apportionment of costs between the 
residential complex and related nursing 
home and retirement lodge assessments 
were considered using expert evidence. 
Appraisals may be provided on different 
bases. An income approach, a cost 
approach, a square footage basis and a 
comparative approach based upon selling 
price per unit, including land, were 
considered. The Board adopted the 
valuation approach which provided the total 
value of the complex based upon market 
value and accepted 52.62% as the 
residential portion in accordance with an 
appraiser’s report. 


APPLICABLE REGULATIONS AND 
ACCOUNTING PERIODS IN 
DETERMINING FINANCIAL LOSS 

In the matter of 11 Shallmar Boulevard, 
Toronto 

Appeal No. C-1628-88, July 27, 1989. 

D. Rosebrugh, R. Boire, M. Brala. 


The calculation of financing costs was 
challenged based upon differences in the 
applicable regulations. The definition of 


financial loss in section 1 of the Act was 
considered in relation to provisions in the 
regulations dealing with applicable 
accounting periods (subsection 37(2) of 
O. Reg. 440/87 and subsection 30(2) of O. 
Reg. 93/87). 

In this case the residential complex had 
been sold on the last day of the base year, 
April 30, 1987. The annual accounting 
period of May 1, 1987 to April 30, 1988 was 
used to determine financing costs. Ontario 
Regulation 440/87 was used except where 
accrued rights permitted the use of O. Reg. 
93/87 because the application had been 
made while O. Reg. 93/87 was in force, 
e.g. sundry revenue was not included in 
calculating revenue. 


SEPARATE PARKING CHARGE 
ESTABLISHED 

In the matter of Unit 1, 126 Cobourg 
Street, Ottawa 

Appeal No. E-1371-88, July 19, 1989. 
D. Forsey, M. Torobin, A. Fenus. 


The landlord had established a separate 
parking charge pursuant to section 97(4) of 
the Act. The Board accepted that a separate 
charge existed and determined the amount 
by averaging the cost of parking according 
to clause 7(4)(c) of O. Reg. 440/87 which 
governs parking spaces of the same 
established class. 


MANAGEMENT AND 
ADMINISTRATIVE ALLOWANCE 
RECOGNIZED WHERE LANDLORD 
HAD OVERALL RESPONSIBILITY OF 
SUPERVISING WORK 

In the matter of 66 Parkwoods Village 
Drive, North York 

Appeal No. C-2207-88, June 29, 1989. 

P. Milbourn, M. Brala, S. Ng. 


The landlord had retained consulting 
engineers to carry out inspections on the 
installation of a new roof. The management 
and administration allowance for this 
capital expenditure had been denied by the 
Minister. This decision was, however, 
overturned by the Board, which held that 
the management and administration 
allowance should be recognized under 
subsection 13(2) because the landlord had 
“the overall responsibility of supervising 


and managing the work.” The landlord, 
therefore, satisfied the requirement of 
supervision within the meaning of 
subsection 13(2). 


MEANING OF THE WORD 
‘‘LANDLORD”’ IN CLAUSE 73(3)(b) 
OF THE ACT 

In the matter of 2 Bernick Street, Barrie 
Appeal No. C-0309-88, June 29, 1989. 

S. Pappas, M. Freilich, N. Stanwick. 


Application for a retroactive rent increase 
pursuant to clause 73(3)(b) of the Act had 
been made by Bernbar Investments Inc., 
successor in title to Bernald Holdings Inc. 
Bernbar had acquired the residential 
complex on January 1, 1986, after the first 
effective date for the justified rent increase. 
The Board, after making a finding of fact 
that Bernbar and Bernald were not related 
parties, held that Bernbar was not a 
“landlord” within the meaning of clause 
73(3)(b) of the Act because Bernbar was 
not the “landlord who has increased the 
rent.” Therefore, the proper party did not 
bring the application. 


NON ARM’S LENGTH PURCHASE 
RECOGNIZED 

In the matter of 6388 Nugget Drive, 
Orleans 

Appeal No. E-0286-88, June 26, 1989. 
In the matter of 1793 Radway Terrace, 
Orleans 

Appeal No. E-0291-88, June 27, 1989. 
In the matter of 1801 Radway Terrace, 
Orleans 

Appeal No. E-0289-88, June 27, 1989. 
In the matter of 1804 Radway Terrace, 
Orleans 

Appeal No. E-0288-88, June 27, 1989. 
In the matter of 1807 Radway Terrace, 
Orleans 

Appeal No. E-0290-88, June 27, 1989. 
L. Kamerman. 


The residential complexes under appeal 
were the subject of common appeal 
hearing. These residential complexes were 
condominium townhouses built by the same 
developer, Douglas MacDonald 
Development Co., and were sold as owner- 
occupied premises. However, because the 
Developer could not sell all the town- 
houses, directors and employees of the 


Developer, related corporations, and the 
architects were given the option to 
purchase the remaining townhouses at a 
discounted price. While the Board was 
reluctant to accept non-arm’s length sales 
in general, it was clear from the facts in 
these cases that the Development company 
“did not wish to retain the residential 
complexes on its books.” These purchases 
were held to be “distinct from an in-house 
sale, undertaken for the sole purpose of 
creating a financial loss or economic loss 
for purposes of rent review.” It was held 
that the fact the purchase price was less 
(5% to 10%) than the purchase price for the 
other arm’s length sales substantiated the 
landlord’s submissions that the non-arm’s 
length acquisitions should be recognized. 


DETERMINATION OF JUSTIFIED 
RENT INCREASE WHERE 
RESIDENTIAL COMPLEX IS THE 
SUBJECT OF A REAL ESTATE 
SYNDICATION AND PARTIALLY 
FUNDED UNDER AN ASSISTED 
RENTAL PROGRAM 

In the matter of 179 Palmer Road, 
Belleville 

Appeal No. E-2389-88, June 19, 1989. 
A. Fenus, L. Faouaz, M. Torobin. 


The landlord had established the residential 
complex as the subject matter of a real 
estate syndication whereby a wholly owned 
subsidiary of the landlord was the general 
partner (and registered title holder, in trust) 
of a limited partnership. The limited 
partners were investors in the syndication 
and held beneficial title to the residential 
complex, but otherwise did not take part in 
the day to day management and operation 
of the residential complex. The residential 
complex, therefore, merely represented a 
tax shelter to the limited partners. 

In ascertaining the true acquisition cost 
of the residential complex, the Board held 
that the “‘sale price”” of the complex was 
not the real price because the “sale price” 
was “not a negotiated price between two 
independent parties“ and the ’’sale price“ 
included “certain soft costs which the 
investors in the limited partnership can 


write off for tax purposes.” The Board, 
therefore, held that “‘the real price of the 
residential complex must be stripped of its 
soft costs.” Furthermore, the Board held 
that the investment by the limited partners, 
totalling $1.5 million, did not constitute 
initial invested equity within the meaning 
of the Act. 

With respect to the Assisted Rental 
Program (A.R.P.), the Board held that 
A.R.P. advances were not part of the 
landlord’s equity and therefore not part of 
the landlord’s initial invested equity for the 
purpose of calculating the landlord’s 
economic loss. In reaching this conclusion, 
the Board held that the amendment of O. 
Reg. 440/87, s. 49, which specifically states 
that A.R.P. advances are not to be included 
in the landlord’s initial invested equity, was 
merely clarifying. 

(Note: A Notice of Appeal to Ontario 
Divisional Court has been filed.) 


FINANCIAL LOSS ATTRIBUTABLE 
TO FINANCING FOR CAPITAL 
EXPENDITURES IS NOT SUBJECT 
TO 5% CAP 

In the matter of 479 Cooper Street, 
Ottawa 

Appeal No. E-0111-88, June 13, 1989. 
M. Lacroix. 


Capital expenditures which were incurred 
by the landlord within the first twelve 
months of ownership were found to be part 
of the acquisition costs of the residential 
complex. The Board, furthermore, 
included in the financing costs for the 
residential complex those financing costs 
due to the financing of the capital 
expenditures which had been included in 
the acquisition costs. However, because the 
financial loss resulting from financing for 
the capital expenditures was not financing 
directly related to the purchase, as 
stipulated in subsection 79(3), the financial 
loss was not subject to a 5% phase-in. The 
Board, therefore, allowed the entire portion 
of the financial loss attributed to the 
financing of the capital expenditures as a 
component of the justified rent increase. 


DETERMINATION OF MAXIMUM 
RENT WHERE LANDLORD - 
EMPLOYER 

In the matter of 174A Ottawa Avenue, 
Elliot Lake 

Appeal No. N-2781-88, June 28, 1989. 
J. A. Marleau. 


The previous landlord of the residential 
complex was the Bank of Nova Scotia, 
which had acquired the complex for the 
purpose of providing housing as an 
incentive to its employees. As a result, the 
cash rent payable for each unit was very 
low. The Board held that the rent payable 
was paid partly by cash and partly by 
payment in kind (i.e. work done at the 
bank). In order to determine the value of 
the payment in kind and, therefore, the 
maximum rent, the Board did a 
comparative analysis with similar 
residential complexes for the same time 
frame and concluded that the payment in 
kind represented 35 % of the total 
maximum rent. 


LEASE WITH OPTION TO 
PURCHASE 

In the matter of Unit No. 23, 162 Jansen 
Avenue, Kitchener 

Appeal No. SW-1308-88, June 15, 1989. 
M. Jiwan, P. Milbourn, D. Paterson. 


The landlord had purchased the residential 
complex in the summer of 1986 and offered 
the units under an option to purchase. 
When the tenants commenced their 
occupancy in the fall of 1986, one tenant 
signed an Agreement of Purchase and Sale 
whereby the agreement was conditional 
upon the option being exercised on or 
before August 1, 1987. The Agreement also 
stated that the “vendor”’ would allow the 
“purchaser” to occupy the unit in 
consideration of payment by the 
““purchaser”’ of the monthly mortgage 
payments, taxes od condominium fees. 
Furthermore, £_ 90.00 of each monthly 
payment made prior to August 1, 1987 was 
to be credited toward the purchase price. 
The Board held that there was a landlord 
and tenant relationship and that the 
monthly payments made by the tenants 
were rental payments. 


SUCCESSOR LANDLORD’S 
FINANCING COSTS NOT 
RECOGNIZED AS PART OF 
APPLICANT LANDLORD’S 
FINANCING COSTS 

In the matter of Unit 319, 20 Fashion 
Roseway, North York 

Appeal No. C-0514-88, June 22, 1989. 
D. Thomas, M. Freilich, J. A. Marleau. 


The rental unit was sold in the year 
following the projected year and the 
applicant landlord wished to have the 
successor landlord’s financing costs 
reflected in the ordered rents. The Board 
held that the applicant landlord’s 
submission was merely an attempt to have 
the refinancing of the property by the new 
owner considered under the auspices of the 
applicant landlord’s application. The 
proper forum for the consideration of the 
new landlord’s financing costs was a whole 
building review brought in the subsequent 
year by the new landlord. 


BOARD RECOGNIZES WITHDRAWAL 
OF SERVICES 

In the matter of 2755 Jane Street, 
Toronto 

Appeal No. C-1336-88, June 29, 1989. 

M. Jiwan. 


The Board made a finding that certain 
services and facilities were operational at 
the time the landlord purchased the 
property and the costs of these services 
were reflected in the basic unit rent. The 
Board determined that there was a change 
in services and facilities within the 
meaning of clause 75(f) of the Act and 
subsection 57(3) of O. Reg. 440/87. 
However, because no submissions were 
made with respect to the cost of providing 
these services and facilities, the Board used 
the Building Operating Cost Index to 
calculate the percentage component of the 
operating cost allowance which represented 
the withdrawn services. The operating cost 
allowance was then subsequently reduced 


by the percentage component. A 
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